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	Number
	Recommendations by ECRI
	Comments

	4
	Ratify Protocol No 12 to the ECHR
	Still not ratified

	
	Ratify Revised Social Charter
	Signature on 7/5/1999 still not ratified

	
	Ratify UNESCO Convention Against Discrimination in Education
	Still not ratified

	
	European Convention on the Legal Status of Migrant Workers
	Neither signed nor ratified

	
	Convention on the Participation of Foreigners in Public Life at Local Level
	Neither signed nor ratified

	
	Additional Protocol to the Convention on Cybercrime
	Signature on 30/1/2003, not ratified

	
	International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families
	Neither signed nor ratified

	8
	Review constitutional provisions against racism and racist discrimination
	No changes in Constitution, provisions still scattered

	
	Enhance protection against discrimination on the basis of nationality
	Amendments to the Austrian Equal Treatment Legislation entered into force on August 1st 2008 clarify that discrimination on grounds of nationality is only then legitimate when grounded on provisions regarding the entrance, residence or legal status of third country nationals or stateless persons..

	
	Avoid restrictive expressions in the definition of discrimination
	No progress regarding constitutional provision and the legislation cited, definition of discrimination in more recent anti-discrimination legislation (Equal-Treatment legislation) does not include restrictive expressions anymore.

	10
	Initiate public debate in view of a more flexible approach to dual nationality (esp. for persons born in Austria)
	In general, precondition for naturalisation is the abandonment of the current citizenship; the latter may be maintained only in exceptional circumstances (if abandonment would be unreasonable, e.g. for recognised refugees or if disproportional payments would be required). The Staatsbürgerschaftsgesetznovelle 2005 [amendment to the citizenship law]
 or other recent amendments
  did not bring about any ameliorations regarding dual citizenship.

	14
	Complement and fine-tune legislation countering other forms of racism and xenophobia (than right-wing extremism or National Socialist ideology)
	Expanding the protection against incitement of hatred under sec 283 Criminal Code is necessary. Public incitement to hatred stirring up hatred against certain groups of the population is one of the most revolting forms of racism. ZARA therefore demands an enhancement of the protection against the incitement of hatred in so far as it should not be solely “public order“ that counts as worthy of protection, but that criminal law should primarily safeguard human dignity. The offence must be simplified and additional forms of generalised degradation of humans must be penalised, in order to enable the courts to prosecute hate speech and hate smearings. In particular, the section must be adapted to the reality of Austrian discourse, where it is often the case that hatred is stirred up against “migrants“, “aliens“ or “asylum seekers“ as a group.

In 2007, the Ministry of Justice indicated that with regard to the proposed EU Framework Decision on Racism and Xenophobia some legislative changes will be necessary. Sec 283 Criminal Code  will be amended and new provisions prohibiting the public condoning, denial or trivialisation of genocide, crimes against humanity and war crimes as defined in Articles 6, 7 and 8 of the Statute of the International Criminal Court will be introduced. For these changes the adoption of the Framework Decision will be awaited.

On 06.10.2008, the son of the FPÖ front-runner of the election in Graz, Susanne Winter, was sentenced on the basis of sec 283 (incitement to hatred) to three months of imprisonment on probation for implying that Muslims often are sodomites and that an effective prevention measures against rapes in Graz would be to have a flock of sheep available in the biggest park in Graz (Stadtpark).

Susanne Winter herself was also charged of having violated sec 283 Penal Code as she had accused the Prophet Mohammed of child abuse and had suggested that he had written the Quran during epileptic fits during the election campaign in Graz. The court proceedings had to be postponed as Winter became a Member of Parliament after the national elections in September 2008 and is therefore enjoying parliamentary immunity. The parliamentary committee on immunity has been called on by the public prosecutor to suspend Winter’s immunity.

In 2008, ZARA succeeded in bringing its first case of cyber hate to an Austrian criminal court. At the beginning of the year 2007 ZARA received a complaint about racist, anti-Semitic and homophobic postings on a weblog. When the owner of the weblog mentioned, that he had previously reported this case of cyber hate to ZARA, we received an e-mail containing racist, and anti-Semitic hate speech and threats against our organisation. ZARA reported the obvious criminal offence to the Austrian authorities, who successfully tracked down the author. On 22.09.2008 the offender was sentenced to nine months in prison (seven of them on probation) for incitement. Although the conviction is not yet final as the court of appeal can still be approached by the offender, this important signal against cyber hate was widely covered in the Austrian media.

	17
	Collect statistical data on the implementation of all criminal law provisions against racism and xenophobia, including sec 33.5 of the criminal code
	Since the beginning of 2007 the data collection system with respect to xenophobic, anti-Semitic, Islamophobic and other racially motivated incidents has been changed. Additional information is being collected: the site and time of the crime, key facts (motivation and description of the crime), information with respect to the suspects (male/female/juvenile/member of a group), measures by the law enforcement authorities (house search, confiscation, prohibition of events) and the number of complaints disaggregated by the legal basis. The statistics are fed with the additionally collected data.


	
	Strengthen efforts to train all those working in the criminal justice system on existing provision against racism and xenophobia
	Polizei.Macht.Menschen.Rechte (Police.Power.Human.Rights)
In the course of this project, a working group of internal and external experts from different disciplines was established in order to redefine the occupational image of the police by especially considering human rights criteria. Following this redefinition, concrete concepts for a consistent implementation of the newly created occupational image on all structural levels will be developed. The aim of this project is to develop a human rights based approach and transfer it to the daily police routine. 

Grundrechtsmodul für RichteramtsanwärterInnen (Training Curriculum on Fundamental Rights for Judgeship Trainees)

In cooperation with the Federal Ministry of Justice, the Association of Austrian Judges (Department „Fundamental Rights”) and two other Austrian human rights institutes, the Ludwig Boltzmann Institute of Human Rights developed a human rights curriculum for judgeship trainees. In the course of this project, a script was drafted as a basis for several fundamental rights seminars that were/will be held for the target group of judgeship trainees. The seminars are based on a tandem-principle, in which human rights experts from the three institutes involved together with senior judges introduce the trainees into fields of national law that are notably linked to diverse fundamental and human rights issues. The curriculum as such has a strong focus on the rights and freedoms guaranteed by the European Convention on Human Rights and the EU Charta of Fundamental Rights, e.g. the right to liberty and security, the right to a fair trial, the right to respect for private and family life, freedom of expression and the prohibition of discrimination.



	21
	Fine-tune existing administrative provisions against discrimination
	Einführungsgesetz zu den Verwaltungsverfahrensgesetzen 2008 – EGVG, StF: BGBl. I Nr. 87/2008 (WV) former Art IX now Art III (no change of legal provision)

ZARA initiated an investigation by the Austrian Ombudsman Board regarding the enforcement of existing laws against discriminatory denial of service (regarding “Austrians only” adverts in the area of employment and housing or denial of service in bars and restaurants and shops). The resulting finding of grievance by the Ombudsman Board revealed a downright frightening practice of ignorance on the part of the competent public authorities and insufficient protection afforded by law. For background information, see the chapter “What has become of…”; extensive information and the finding of grievance are available at: http://www.volksanw.gv.at/missstaende/W-536-LAD-06.pdf


	
	Strengthen efforts to train all those working in the administrative legal system on these provisions
	Protection against discrimination in practise: training and awareness raising in access to goods and services: 

The only training initiative focussed on the topic of anti-discrimination that is known to the authors of these comments is a project that had been conducted in 2007 in the framework of the EU Community Action Programme funding scheme. It was conducted by the Boltzmann Institute of Human Rights in collaboration with ZARA –Zivilcourage und Anti-Rassismus-Arbeit and awareness raising and capacity building in the field of anti-discrimination and promotion of equality in access to goods and services. People working in public administration were one of the main target groups of the workshops and lectures provided within the project. 
Human Rights education is no part of the basic training curriculum for public administration in Austria, nor is training with a special focus on anti-discrimination and/or anti-racism. 

	22
	Adopt civil and administrative anti-discrimination legislation in all key fields of public life
	Recent Equal Treatment Legislation (the Equal Treatment Act (ETA)
 and the Act on the Equal Treatment Commission and the Ombud for Equal Treatment
, both implemented in 2004 and amended in 2008) includes the prohibition of discrimination in access to public goods and services. Individual cases now can be combated via a claim towards the Equal treatment Authority and/or at court. There are still deficiencies however in terms of a real shift of the burden of proof according to the provisions of the EU AD Directives. Furthermore there is still no possibility for claims in the general interest of a group discriminated against, which would enable NGOs and/or the Ombud for Equal Treatment to counter the practise of employment advertisements that are reserving their job offers to Austrian nationals. The introduction of such a provision will be necessary in the near future after a decision of the ECJ (Feryn, C-54/07) clearly stated that discrimination can occur without an individual victim and as such should cause sanctions. Moreover advertisements regarding the housing market are not covered at all by the actual Equal Treatment legislation.

In order to transpose the EC directive 2004/113/EC on the prohibition of gender discrimination in the field of goods and services amendments to the legislation in place entered into force in August 2008. The new legislation goes beyond the mere transposition of the directive and proposes selective substantive as well as procedural improvements. The procedural amendments concern among others the obligation of an accelerated delivery of decisions by the Equal Treatment Commission and the obligation to publish all decisions on its website in anonymised form.
 

The hierarchisation of discrimination grounds remains unaffected.



	
	Ensure that NGOs specialised in combating racism sand racial discrimination are thoroughly involved in evaluation and revision of legislation 
	Dialogue with NGOs specialised in combating racism and racial discrimination is rather sporadic and does not happen in an institutionalised manner. Drafts of relevant legislation however are sent to NGO experts for providing their statements. 

	25

	Undertake research on the incidence of direct and indirect discrimination in the criminal justice system, with a particular focus on pre-trial detention and imprisonment
	

	
	Need for data broken down by religion, language nationality and national/ethnic origin to better assess situation
	

	29
	Establish specialised body to combat racism and racial discrimination (independence end accountability)
	Lacunae in Equal Treatment Law

Equal Treatment Act (ETA)

Generally, the Equal Treatment Act is very hard to read due to a number of duplications (definitions, scope) and cross references. Therefore a simplification would be necessary to enable persons who are not trained lawyers to understand their rights and procedural possibilities in cases of discrimination.

Equal protection should be provided for all grounds

Since 2004, the ETA contains the prohibition of discrimination in the employment sphere on the grounds of ethnic origin, religion and belief. Regarding the access to and supply of goods and services the protection only covers ethnic origin.

There is no reason why one ground should be protected more comprehensively than others, especially when these grounds are so intensively linked as origin and religion.

All grounds should be protected equally!

Protection from discrimination by association

Recently the European Court of Justice ruled in the case of Coleman vs Attridge (ECJ, 17.7.2008, C 303/06) that a person that is discriminated because she has to take care of a child with a disability ist discriminated against on the ground of disability. This argument is true for all other grounds. Therefore the ETA should be amended to make clear that discrimination by association is prohibited.

Sanctions for discrimination that is not directed to specific individuals are necessary

The European Court of Justice equally ruled in the case of Feryn (ECJ, 10.7.2008, C 54/07) that the announcement not to employ persons of a specific ethnic origin is discrimination and therefore needs to be sanctioned. The ETA provides no sanctions for such cases and should there be amended.

For such cases injunction proceedings (Verbandsklagen) – as contained by § 28 Consumer Protection Act - should be introduced. Qualified legal bodies could then act in cases of discrimination against groups.

All discriminatory advertisements should be efficiently and adequately sanctioned

According to the ETA it is unlawful to publish discriminatory job advertisements. Administrative sanctions can only be imposed on the offender after a complaint by individual applicants or the ETO. Therefore sanctions are rare. To make the prohibition of discriminatory advertisements effective every person should be entitled to file complaints – which is the general rule in Austrian administrative criminal law!

Regarding goods and services there is no prohibition and sanction for discriminatory advertisements. Such a provision is urgently necessary.

Equal Treatment Commission and Equal Treatment Ombud Act (ETC/ETO-Act)

Hierarchy of grounds in the competences of the Equal Treatment Ombud (ETO) should be abolished

The hierarchy between grounds of discrimination is also fixed in the competences of the ETO. The ETO is competent to support persons who consider themselves discriminated on ground of sex/gender, ethnic origin, religion and belief, age and sexual orientation. The central office in Vienna deals with all of grounds whereas the regional offices are only competent to give advice in cases of sex/gender discrimination.

There is no good reason why persons who feel discriminated due to the other grounds should be treated less favourably.

Competences and procedures of the Equal Treatment Commission (ETC) should be improved

The ETC consists of three senates. 

Senate 1 is competent to deal with complaints based on sex/gender discrimination and multiple discrimination based on sex/gender and other grounds within the scope of the Equal Treatment Act in the employment sphere.

Senate 2 is competent to deal with complaints based on ethnic origing, religion or belief, age and sexual orientation in the employment sphere.

Senate 3 is competent for complaints on the grounds of ethnic origin and sex/gender regarding the access to and supply of goods and services.

The senates can give non binding opinions on individual complaints and can publish general opinions on any discrimination matter within their scopes.

Experience shows that it takes the senates more than a year to publish such opinions which is considered much too long by many complainants. In cases of disability discrimination, the Federal Office for Social and Disability Issues has to reach a settlement within three months.

According to the general rules for administrative procedures – which are partly applicable to the ETC – decisions have to be published within six months.

Therefore opinions of the ETC should be published within six months after filing of the complaint.

Moreover, civil society organisations are not members of the senates of the ETC. To improve the expertise of the senates NGO experts for the relevant grounds should be included. This can only be done by an amendment of the ETC/ETO-Act.

	31
	Introduce human rights education as a compulsory subject at all school levels
	Human rights education (including child rights education) is considered as part of civic education in schools, which is established as an Integral Educational Principle (issued by decree of the Ministry of Education in 1978 and 1994) to be considered in all Austrian schools of any type and level. Moreover, “history and civic education” (including human rights education) are obligatory subjects of the secondary education curriculum in schools.

Finally, training of teachers on the university level also includes mandatory civic education courses. On the other hand, it has to be acknowledged that in practice it is still often a matter of setting of priorities of individual teachers whether they work with their classes on human rights issues or, more specifically, on child rights.

	36
	Ensure right to private and family life of non-citizens is respected esp. with regard to immigration quotas
	In general, the (nuclear) family members who wants to obtain a residence permit have to fulfil certain requirements, e.g. regarding immigration quota and ‘integration pact’; sufficient means to cover living expenses; adequate accommodation; health insurance. Regarding immigration quota,
 family reunion cases enjoy preferential treatment in so far as in case of exhausted quota, applications (in case all other requirements are fulfilled) are to be deferred until a ‘quota place’ is available; after a maximum of three years the quote requirement elapses.  
Regarding non-citizens already present in Austria, in June 2008, the Austrian Constitutional Court considered the lack of a right to apply for a humanitarian residence permit not to be in accordance with the rule of law and Art. 8 ECHR (may be granted only ex officio). Such a permit may be granted to undocumented third country nationals without any prospect of a regular residence permit but who have ‘strong relations with Austria’. The decision will enter into force on 31 March 2009
.

	37
	Facilitate further access to the labour market of family members of non-EU-citizens, of non-EU-citizens and “integrated workers”
	Family members of third country nationals are granted access to the labour market only under certain circumstances, in particular they have to be in possession of a specific residence permit. In general, they obtain only a Niederlassungsbewilligung – beschränkt [residence permit – restricted] which makes access to the labour market dependent on the granting of a working permit in accordance with the Ausländerbeschäftigungsgesetz [Aliens employment Act]. However, if the anchor person disposes of a residence permit Daueraufenthalt - EG [permanent stay – EC] or a Niederlassungsbewilligung - unbeschränkt [permanent settlement permit – unrestricted], then his/her family members obtain a Niederlassungsbewilligung - unbeschränkt [permanent settlement permit – restricted] with free access to the labour market after 12 months of residence.


	38
	Grant eligibility and voting rights to non-EU-citizens in local elections
	The only federal province which has foreseen voting rights for third country nationals on local level has been Vienna. In the Amendment to the Constitution of the City of Vienna and the Viennese Municipal Election Rules (Vienna, LGBl 22/2003, (21.05.2003))
 the possibility to vote on district level for third country nationals being resident in Vienna for a minimum of five years has been introduced. In the same year members of the provincial parliament belonging to the Austrian Peoples’ Party and the Freedom Party brought an action before to Constitutional Court against this provision. In June 2004, the Constitutional Court declared the right to vote in elections at the district level for third country nationals unconstitutional. The Court reasoned that such legislation would violate the constitutional principle of homogeneity. Thereby, only Austrian citizens have a right to elect general representative bodies, among which district representatives qualify.
 The right of EU citizens to vote in elections at the communal and district level is guaranteed through the primacy of EC law.



	40
	Provide non-citizens with sufficient knowledge of the German language – good quality, tailored to individual competences and needs, fines are not appropriate means to persuade non-citizens to attend integration classes
	In 2006, 5,795 persons fulfilled the Integration Agreement which is an obligatory precondition to acquire a long-term residence status. Whereas the previous three years, from 2003 to 2005, altogether 3,715 persons fulfilled the Integration Agreement.
 This significant increase can be traced back to the reduction of the exemption clauses through the Settlement and Residence Act which transposed the directive 2003/109/EC for the most part and entered into force on 01.01.2006.


	42
	Establishment of units within the municipal administrations with a strong focus on working for an integrated society and promotion of diversity
	Municipal Department 17 – Integration and Diversity, City of Vienna
http://www.wien.gv.at/english/social/integration/index.html

	44
	Research into discriminatory practices and barriers or exclusionary mechanism in public and private housing sector
	Disparities refer to differences in the housing situation of migrants and nationals. The latest census carried out in 2001 finally yields information on housing broken down by citizenship or country of birth
; another important source are the results of the EU-SILC 2004
.

The 2001 census clearly shows that third country nationals have to a larger extent less secure tenure statuses. Terminable tenancy contracts are only held by four per cent of the Austrians but by about one quarter of the third country nationals. Among them especially Bosnians, Rumanians and Turks have an even higher share. Most of the third country nationals have an unlimited tenancy contract. Only about four per cent of the natives live in poorly furnished flats, whereas the same is true for 18 per cent of the third country nationals – people from Turkey, Rumania and Serbia being overrepresented. There are big differences between the federal provinces, Vienna displaying the highest share of aliens in poorly furnished flats. Naturalisation seems to positively influence access to flats of higher quality, but still naturalised people less often live in high quality flats than people born in Austria having Austrian citizenship. The same is true for floor space per person. With regard to both flat quality and floor space people originating from Bosnia, Serbia, Macedonia and Turkey more often are affected by low quality and an overcrowded housing situation.

The results of the EU-SILC 2004 clearly show that migrants can less often afford adequate heating of housing space, a washing machine, a dish washer and unexpected payments and they are more often in arrears with their payments. Furthermore, they are more often affected by housing problems – the most severe problem being an overcrowded housing situation (40 per cent). The EU-SILC report states that the bad housing and employment situation of migrants is reflected by their subjective judgement of their situation
.

Council housing is an important sector of affordable social housing in Austria, especially in Vienna, that has been largely inaccessible to third country nationals so far
. The transposition of Council Directive 2003/109/EC has led to an opening for long-term resident third country nationals who in Vienna could previously only become tenants of so called “emergency flats” administered by the city council
. In May 2006, the Vienna Greens criticized that the step had so far not led to a sizable increase of the number of migrants in council housing, with about 5,500 information requests by third country nationals leading to only 400 applications for tenancy. The Greens suggested to launch an information campaign for the new target group and to apply diversity management in the allocation of council flats. The competent City Councillor
 depicted the difference between information requests and applications as normal and underlined the City supported the aim of a balanced social composition in council housing.

The governmental department of housing promotion in the federal province of Upper Austria
 became active on the basis of the Upper Austrian Anti-discrimination Act. It checked the criteria applied by municipalities/communes and non-profit building societies when allocating flats. Two communes were called upon to change their criteria and it was verified that they had complied with this request. Besides, the department actively participates in the development of the integration guideline for Upper Austria
.

[1]. Cases reported by the NGOs ZARA
 and Helping Hands Graz
 show that discrimination is present in the area of housing in Austria from flat hunting to neighbourhood conflicts including verbal assaults, which may escalate to physical violence against migrants and minorities. ZARA notes that children of migrants often are the motive of complaints about noise and outbreaks of violence.
 The described cases concern a variety of groups. Helping Hands Graz observes that in all areas of life - including housing - it is people with a dark skin colour that are most affected by discrimination
.

[2]. In a survey among migrants (most of them Muslims of Kurdish or Turkish origin) participating in anti-discrimination workshops by Helping Hands Graz, 50 per cent of the 75 respondents said that they had been discriminated more than once when looking for a flat. Discrimination experiences in the neighbourhood or the vicinity of migrants’ place of living were reported by 41 per cent
.

[3]. A survey on behalf of the Vienna city councillor for housing revealed interethnic tension in communal housing in Vienna, where about one third of the population lives. Whereas a majority of 51 per cent of the respondents said that there were no interethnic problems in their housing developments, 28 per cent reported occasional conflicts, a further eight percent spoke of frequent conflicts. Among native Austrians, 22 per cent spontaneously voiced negative opinions about ‘foreigners’. One tenth demanded a reduction of the number of ‘foreign’ inhabitants. The hostilities most frequently seem to target people of Turkish origin. The survey was carried out between April and June 2006 among 738 interviewees living in Vienna communal housing
.

Although the annual reports on the counselling experience of the NGOs ZARA
 and Helping Hands Graz
 are chiefly qualitative in nature, they also keep statistics on the housing cases they handle. In 2007, 10 housing related cases were reported to the counselling team of ZARA
, which amounted to 1.2 per cent of the 831 incidents documented. Until the end of September 2008 30 new cases were reported.
 Among the 379 cases documented by Helping Hands Graz in 2007, 26 per cent regarded housing (2006: 27).

	
	Improve access of non-EU-citizens to social housing 
	Council housing is an important sector of affordable social housing in Austria, especially in Vienna, that has been largely inaccessible to third country nationals so far
. The transposition of Council Directive 2003/109/EC has led to an opening for long-term resident third country nationals who in Vienna could previously only become tenants of so called “emergency flats” administered by the city council
. In May 2006, the Vienna Greens criticized that the step had so far not led to a sizable increase of the number of migrants in council housing, with about 5,500 information requests by third country nationals leading to only 400 applications for tenancy. The Greens suggested to launch an information campaign for the new target group and to apply diversity management in the allocation of council flats. The competent City Councillor
 depicted the difference between information requests and applications as normal and underlined the City supported the aim of a balanced social composition in council housing.

The governmental department of housing promotion in the federal province of Upper Austria
 became active on the basis of the Upper Austrian Anti-discrimination Act. It checked the criteria applied by municipalities/communes and non-profit building societies when allocating flats. Two communes were called upon to change their criteria and it was verified that they had complied with this request. Besides, the department actively participates in the development of the integration guideline for Upper Austria.


	47
	Strengthen efforts on the field of implementing the principle of intercultural education

· training of teachers

· number of teachers teaching German as a second language or in a non-German native language is adequate

· sustainable funding for initiatives aimed at putting principle into practice
	Intercultural education has been established as an educational principle in the early 1990ies and has been included in the curricula of compulsory as well as of secondary schools. The principle aims at mainstreaming intercultural education in all subjects and at creating mutual awareness and understanding regarding differences as well as commonalities. The implementation of the principle however is neither obligatory nor evaluated.
In 2008 the Federal Ministry for Education, Arts and Culture established a new department for the topics of migration, intercultural education and language policy. It aims at coordinating all efforts to implement strategies for integration of people of migrant background within the educational system. In the framework of the 2008 Year of Intercultural Dialogue a variety of projects and events have been conducted, most of them (co-)financed by the Federal Ministry for Education, Arts and Culture.

Diversity for pedagogues

A pilot training programme for pedagogues to enhance their capacities in acting in a heterogeneous environment and in handling discriminatory incidents and structures has been conceptualised and is conducted by ZARA trainers in 2008. The training course is focussing on awareness raising on discrimination and the relevance of diversity in education and aims at developing strategies on a single case based as well as on a structural level to combat and prevent discrimination and to benefit from diversity. The project is funded by the Federal Ministry of Education, Arts and Culture in the framework of the Year of Intercultural Dialogue.

The service centre for civic education, funded by the Federal Ministry for Education, Arts and Culture and institutionalised at the L. Boltzmann Institute for Human Rights – Research Association, inter alia is providing services for teachers in implementing the principle of intercultural education. On a project based level a variety of other institutions and NGOs like the Interkulturelles Zentrum or ZARA have been active in putting principle into practise. 
Main criticism remains the lack of strategic planning and implementation of intercultural education in teacher training as well as in schools. The important role intercultural education could play in terms of raising awareness for the benefits of diversity and conflict prevention can only be functional when policies start to act strategically and the principle is institutionalised and mainstreamed in educational structures in Austria. 

The rate of pupils with a first language other than German that are reached by native language programs is only slightly increasing, and so are the absolute numbers of course hours taught, see table.

Mother tongue education in Austria: Overview of teachers, course hours, and numbers of pupils 1999 – 2006 

1999/
2000

2000/01

2001/02

2002/03

2003/04

2004/05

2005/06

2006/07

Teachers

312

315

309

332

332

309

314

316

Course hrs (total)

6,298.5

6,060.5

5,778.0

6,281.5

6,196.5

5,749.0

5.862,5

5.858


in separate courses

3,227.5

3,245.5

3,167.5

3,473.0

3,331.5

3,148.5

3,433,5

3,505,5


team teaching

3,071.0

2,815.0

2,610.5

2,808.5

2,865.0

2,600.5

2,429.0

2,352.5

Pupils

24,008

24,085

24,512

26,506

27,014

26,208

26,019

27,189


participation rate*)
28.2%

26.8%

25.1%

26.1%

25.6%

24.9%

23,3%
22,1%


	48
	Examine and address the disproportionate representation of non-citizen children in special needs schools
	The Federal Ministry for Education, Arts and Culture (BMUKK) published statistical data on schooling and adult education in Austria for the year 2007. This data shows that the percentage of students with another native language than German within the general school system in Austria (attended by 843.161 pupils in the school year 2006/07) is significantly higher in compulsory schools (84%; 76% Austrian average) and especially in special needs schools (2.33%; 1.56% Austrian average) than on average. The figures for academic secondary schools show the reverse picture only 16 per cent students with another native language than German attend these schools compared to 24 per cent of the students on average. This data shows a tendency of segregating children after elementary school according to their ethnic and/or national background.

The research platform of the Austrian Labour Market Service commissioned a study on ‘Counselling for Education and Occupation for Young Migrants
’. The findings reflect the discrimination of young people of migrant background in the Austrian educational system. According to the research findings especially young people of Turkish and Serbian-Montenegrin background face discrimination. Students with this national background are highly over-represented in special needs schools. They only constitute 2.4 per cent (Turkey) and 1.7 per cent (Serbia & Montenegro) of all grammar school children, but 6.3 per cent (Turkey) and 4.3 per cent (Serbia & Montenegro) of all children attending special needs school (school year 2006/2007). These findings are complemented by data showing that a disproportionately high number of young people of migrant background leave the educational system with reaching compulsory school leaving age. The recommendations listed include focussed educational counselling services which should not be limited to the school context as well as the introduction of peer counselling, mentoring programmes and the permanent exchange of experiences with role models.

The OECD PISA studies are valuable sources of information on the situation of immigrant students, the influence of student background, and system factors. Austria is one of the countries with the most pronounced differences between native students and students with a migrant background, which even remain after accounting for socio-economic status. Nevertheless, immigrant students are motivated learners and have positive attitudes towards school
.

In PISA 2003, 37.7 per cent of the first and 33.8 per cent of the second generation students in Austria scored below level 2 of the reading proficiency scale (native students: 15.6 per cent). This lack of difference between first and second generation suggests that there still is a need of additional support for immigrant children in schools
. Although it is not possible to establish the exact influence of specific language support programs, it seems that those with relatively clearly defined goals and standards fare better than those with less systematic language support
.

A detailed analysis of census results is the subject of ongoing research about the social mobility of migrants in Austria from one generation to another
. The study includes questions about the upward social mobility from the participation of the second generation in education. Using census data promises more profound answers than less reliable and even contradictory results obtained from micro-censuses. Preliminary results indicate a gender difference in educational attainment of the second generation with females generally being more successful in higher education, but also an elevated number of females of Turkish origin without qualifications beyond compulsory schooling
.

Absenteeism and early school leaving is the subject of a study
 that also analyses pupil data for migration background. However, the publication does not give exact quantitative information about the findings on differences between migrant and native pupils.
 Pupils with a migrant background are absent from class more often than native pupils.
 They are more frequently afraid of exams and of not meeting demands and have to take a school year for a second time more often than native pupils
.



	54
	Non-citizens and persons of migrant background should be awarded greater consideration in the national actions plans for employment
	The evaluation of the second implementation report on the Austrian reform program for growth and employment states that “disadvantages connected with the labour market integration of migrant workers are not discussed in the section on ‘good jobs’. However, for equity reasons there is a need to address these inequalities in the labour market
”.

For results on access to the labour market for third country nationals see Migrant Integration Policy Index (MIPEX): http://www.integrationindex.eu/integrationindex/2295.html



	
	Support initiatives in employment in cooperation with NGOs, social partners and research institutions
	PAMECUS

	55
	Abrogation of Article 8 (2) of the Aliens’ Employment Act
	Provision has still not been abolished

	56
	Grant all foreigners right to be elected to works councils and the Chamber of Labour
	In 2006, the Chamber of Labour Act and the Work Constitution Act were finally changed so that third country nationals can also stand as candidates in the Chamber of Labour and works’ council elections
.



	62
	Take steps to effectively combat and prevent racism and racial discrimination against blacks
	No noticeable steps have been taken by the government to especially prevent racism against blacks. Legal provisions preventing racism in general, like the Austrian Equal Treatment Act, of course also apply to cases of discrimination of blacks.

Several cases concerning racism against blacks have been brought to the Austrian Equal Treatment Commission. For example two incidents when black Austrians were not allowed to enter clubs in Vienna and Innsbruck were deemed to be racially discriminatory by the Equal Treatment Commission. Compensation had not been paid as neither of the two victims wanted to take their case to a civil court.

In a case of police violence against a black asylum seeker, Bakary J., 4 police officers were convicted of torture. After resisting his deportation Bakary J. was brought to an empty storage building where he was humiliated, frightened and severely injured, when the 4 police officers hit him with a car, so that his jaw and eye socket were fractured. Right after the incident the police officers unsuccessfully tried to cover up the case and accused Bakary J. of resistance to law enforcement officials while attempting to escape.
After approximately four months of investigation, the public prosecutor finally brought action against the accused police officers on 21.07.2006
. The hearings in front of the court took place on 30. and 31.08.2006. Contrary to prior statements made by the involved policemen, all four of them pleaded guilty to the charge of torturing a detainee, on the first day of the court hearings. On the second day the judge announced the verdict: Three policemen were sentenced to eight months on remand, the fourth policeman, who kept watch while his colleagues were torturing Bakary J., was sentenced to six months of imprisonment on remand
.

The disciplinary commission of the police imposed fines upon all four police officers but revoked their suspension. They were assigned in-door duties where they do not get in contact with clients 
. Not only NGOs such as amnesty international severely criticised the commission’s decision which would trivialise the crime committed by the police officers
 but also the Viennese chief of the police, Karl Mahrer expressed his concerns
.
 

[4]. With regard to the case of Bakary J.
 the Human Rights Advisory Board (HRAB) made several recommendations; one suggested to forward copies of complaints about police ill-treatment addressed to the public prosecutor to the HRAB as well.
 This recommendation will be implemented by the Ministry of the Interior.

[5]. In October 2008, the Administrative Court issued a judgment stating the the proceedings before the disciplinary commission had to be reopened. The Court accused the commission of having misjudged the gravity of the offence.
 (see also number 87).
The ENAR Shadow Report 2006 on Austria refers to the case of the Gambian men, Bakary J. Moreover, it points out that among other groups black people and people of African origin are highly vulnerable to racism. Public space is described as a place where immigrants and ethnic minorities suffer from racism and racist behaviour on a daily basis, e.g. in public transportation or through the presence of racist smearings on walls and buildings
.

[6]. A man of African origin, who was performing his military service with the Austrian army in 2007, was frequently subject to racist harassment by his fellow recruits. He complained to his superiors, his situation got worse. There were allusions to the practices of the Ku-Klux-Klan, when some comrades put on white hoods with eye slits. The army official responsible for complaints at the local barracks told him that the abuse was not so grave and did nothing about it. His girlfriend, who reported the case to ZARA, anonymously turned to the Federal Army’s complaints committee
. Another case relating to the army was reported to ZARA in 2008. An Austrian whose Syrian parents migrated to Austria about 50 years ago wanted to become an officer. His application was rejected because of national security reasons. His security could not be guaranteed if he had to participate in a military operation in Syria and surrounding countries. The Federal Ministry of Defence stated that many Austrians of migrant background had to be denied access to a career as officers for security reasons. The Federal Equal Treatment Commission
 did not establish discrimination, whereas the Parliamentary Army Complaints Commission
 shared the complainant’s view
.



	
	Address behaviour of law enforcement officials
	The department of public prosecution and Austrian courts have been criticised for how people of immigrant origin are treated in comparison to native Austrians and police officers have been criticised for cases of police violence.

Steps have been taken by the Ministry of Justice to initiate a discussion on this topic and on how these differences may be eliminated. However, appropriate projects are merely at a planning stage. (see also Recommendation No 17)

	
	Avoid stigmatisation of entire communities and generalisations in public debate
	

	63
	Take steps to effectively combat and prevent racism and racial discrimination against Muslims (Recommendation No 5)
	In the wake of the election campaign in the city of Graz at the beginning of 2008, Isalmic graves were defiled. At the same time a threatening letter drafted by an “action group for a Muslim free city of Graz” turned up
. One of the members of the Human Rights Board of the city of Graz saw a direct relationship between the Islamophobic election campaign and these violent actions.
In September 2009, 90 Islamic graves were defiled in the city of Traun in Upper Austria.

An Austrian national of Egyptian origin and practicing Muslim, who had worked for a catering service at the airport of Innsbruck for three years, was dismissed in 2005. The Office for the Protection of the Constitution and Counter-Terrorism located at the Federal Ministry of the Interior classified him as “safety hazard” after all employees possessing an identification card had been checked for their trustworthiness.
 The Federal Ministry of Transport, Innovation and Technology issued a notification to withdraw his identification card, which was necessary for getting access to his place of work. He did not get the opportunity to find out on what grounds he was identified as a “safety hazard”.
 He filed a government liability complaint against the Republic of Austria. The bill of indictment stated that membership in a religious community could not be the reason for classifying somebody as “safety hazard”.
 The court of first instance stated that the complainant was wrongly classified as a “safety hazard”, a judgment confirmed by the second instance court (Regional Court of Appeal Innsbruck).
 The Republic of Austria appealed the judgment but the Supreme Court decided in favour of the applicant. The Republic had to pay a compensation amounting to € 2935.90.
.

A media analysis conducted between September 2005 and January 2006 showed that the general life of Muslims was hardly ever an issue. The so called “alien problem” has been changed into an “Islamic problem”. The debate is primarily dominated by fears. The issue of integration is quite often linked to the prevention of danger and terror worldwide. This way Muslim migrants become a “constant potential of threat”. This strategy makes it more difficult to discuss national and local issues of integration in an objective and neutral way.

In several provinces, initiatives to amend land use regulation and building laws aiming at the restriction of the construction of Muslim religious buildings took place. While these rules apply equally to the construction of buildings of all faiths, they will affect de facto mainly Muslim mosques or minarets.
Although in previous years the reports repeatedly suggested that no Islamophobic tendencies were observable in Austria and right-wing or xenophobic offences might rather be traced back to hostile attitudes towards so-called “foreigners” in general than to Islamophobic motives in particular, the database of offences administrated by the Ministry of the Interior in future will be extended by the two denotations “Islamophobia” and “Miscellaneous” in order to be able to respond more precisely to such incidents
.

	64
	Take steps to effectively combat and prevent racism and racial discrimination against Roma (Recommendation No 3)
	Most Roma immigrants live in Vienna and originally came as so-called guest-workers starting in the 1960s or as refugees and asylum-seekers during the Yugoslavian crisis called the “third migration
.”
 Roma immigrants are a larger group than the national Roma minority (about 15,000-20,000). Their status varies. Some are Austrian citizens, some have a residence permit, and still others have no legal status in Austria. Unlike the Austrian national minority, these groups do not enjoy minority group rights (such as political or language rights). In general, there is a lack of public awareness that many Roma live in Vienna. Roma themselves frequently try to disguise their ethnic belonging, given the fact that they are often discriminated against and, as a group, have a low social acceptance in Austrian society.

The Vienna Board of Education employs only two Roma native language teachers. Some Roma assistants and mediators working for Roma associations provide educational support for Roma students. For the most part, they have not received professional training.

Austrian schoolbooks, curricula, and teacher training institutions hardly address Roma culture and language. Most teachers, and especially those who do not teach Roma students themselves or are new to the profession, know very little about Roma. 

Teachers have little training in intercultural education and almost none concerning the schooling of Roma children. Therefore they are insecure whether or not they should address Roma culture in their teaching. Most of the students do not openly display their Roma identity, some even hide it.

In recent years, a variety of different initiatives by Roma associations and by academics have taken place to improve this situation (e.g. codification of Romani to provide native language instruction, after school programs, home tutoring, curriculum development etc.) 

Reports on discrimination of Roma in schools are rather rare. Roma organisations have anecdotal evidence on discrimination of Roma, which they do not document in a systematic way as their resources are rather limited and their main focus is not on combating discrimination.

Reports and public discussions on discrimination of Roma are rather rare. Roma organisations have anecdotal evidence on discrimination of Roma, which they do not document in a systematic way as their resources are rather limited and their main focus is not on combating discrimination. However in 2005, a sign saying “No place for gypsies” was spotted on a camping site in the eastern Tyrol. It was reported to the Vienna based NGO ZARA – Zivilcourage und Anti-Rassismus-Arbeit specialised in counselling victims and witnesses of racism
. Several dailies and online media presented this case and informed the public about the administrative fine amounting to € 450 the owner of the camping site had to pay
. The Ombud for Equal Treatment requested the Commission for Equal Treatment to draft an expert opinion. The Commission established that the sign was discriminatory as it excluded an indefinite number of people on the ground of their ethnic belonging from access to services. Furthermore, the Commission stated that the term “Zigeuner” was clearly slanderous as it was perceived as a derogatory denotation by the affected ethnic minority
.

In 2007, Roma were prevented from visiting a discotheque in the Burgenland and a representative of the Viennese Transport Authority was witnessed calling a woman “Zigeunerin”. She stated that all Roma were thieves and would abuse their children for stealing
. The term “Zigeuner” has only recently been used by the governor of Carinthia when he stated that the “federal coalition government would quarrel like the ‘Zigeuner’”. This term is still very often used in the public and awareness for its derogatory contents is rather low. ZARA has never received any complaints by Roma or witnesses on discrimination of Roma in the educational system. The severe under-reporting in the area of education seems to be related to the fact that Roma in general are very reluctant to report discriminatory incidents and that reports on discrimination in and by the educational system are rather rare.

In October 2008, a man from Slovakia, who was selling the street paper “Augstin” at Karlsplatz was picked up by the police. The man said that he had to take off all his clothes at the police station and was allegedly called “stinking, filthy gipsy”.

The Ministry of Justice reported that in 2007 the public prosecutor initiated one criminal proceeding with regard to hate speech against the Roma community.



	66
	Co-operate with representatives of national minorities sitting on Advisory Boards to address their concerns
	The National Minorities Act
 (Volksgruppengesetz) provides for the establishment of National Minority Advisory Councils (Volksgruppenbeiräte) to be located at the Federal Chancellery, who must be heard prior to the adoption of legal rules and general assistance policies affecting the interests of their ethnic groups, may submit proposals for the improvement of the situation of their ethnic group and must submit a plan on requested aid measures including a list of expected costs for the following calendar-year to the Federal Chancellery. 

The government is not obliged to report to the National Minority Advisory Councils, it formally is obliged to hear them in matters of concern regarding national minorities, which is widely ignored in reality, however. Furthermore the Council Members are selected by the government according to political party interests, as are the national minority organisations that are entitled to make proposals for half of the members. This leads to the effect that in practise National Minority Councils instead of being an important tool of representative representation of national minorities in practise are a government tool of controlling independent national minority organisations. This is especially relevant regarding their role of allocating funding.


	
	Refrain from racist and stigmatising remarks against national minorities
	Roma are the most stigmatised and discriminated within the national minority groups in Austria. The Roma population is composed by the autochthon group of Roma in the Burgenland, which is acknowledged as national minority and Austrian residents with Roma background, who have fled to Austria during the war in former Yugoslavia and who have migrated from Eastern European countries within the last two decades. The latter group of people constitutes an “invisible” minority predominantly living below poverty level and with a significantly lower education level than average population. Members of the Roma population are stigmatised and are experiencing racist violence more frequently than average population. 

	68
	Enhance assistance provided to victims of trafficking in human beings – guarantee humanitarian residence status irrespective of their willingness to testify against traffickers
	Since the amendments of the Criminal Code in 2004 the legal provisions prohibiting trafficking in human beings are formulated according to the definition of the Protocol to prevent, suppress and punish trafficking in persons, especially women and children, supplementing the United Nations Convention against transnational organized crime and cover therefore all forms of trafficking. Currently the only officially recognized organisation for assistance to victims of trafficking in women and girls “LEFÖ-IBF” will be entrusted with the task to take care of victims of human trafficking on a nationwide basis. With regard to victims of child trafficking the Working Group on Child Trafficking under the Task Force on Human Trafficking holds that there is no nationwide uniform approach regarding national coordination or care and support concept for victims of child trafficking in line with international standards. 

In its latest concluding observations of October 2008 the Committee on the rights of the child
 states that a nationwide policy on coordination, care and support for child victims of sale needs to be created. In addition Austria should ensure that support services with specifically trained staff are systematically made available to child victims of sale and trafficking from abroad, and ensure that the best interests of the child is the primary consideration in the case of a decision to repatriate a child.
Victims of trafficking can be granted ex officio a humanitarian residence permit according to Section 72 para. 2 of the Residence and Settlement Act which can be issued for at least 6 months. With this permit victims should be able to follow their civil claims and testify in criminal proceedings. An internal decree issued by the Ministry of Interior states that the humanitarian residence permit can be granted also in case the victim is not willing to cooperate with law enforcement or to testify due to the personal situation of the victims. As indicated in Rec. 36 the Austrian Constitutional Court considered the lack of a right to apply not to be in accordance with the rule of law and Art. 8 ECHR. Since there is no right to the residence permit no reasons of refusal are given and there is no right to appeal. Since the Council of Europe Convention on Action against Trafficking in human beings entered into force Austria as a party  is obliged to offer the right to residence in at least one out of two cases, owing to the personal situation of the victim and/or in case of cooperation with the competent authorities in investigation or criminal proceedings. (Art. 14)

	70
	Continue and intensify efforts to address all manifestations of anti-semitism
	

	
	Role of opinion leaders in speaking out against any manifestations of anti-semitism
	

	73
	Ensure that reporting does not contribute to creating an atmosphere of hostility and rejection towards members of minority groups and the need to play a pro-active role in countering such atmosphere

· codes of self-regulation

· training on reporting in a diverse society

· representation of persons of immigrant background in media
	The Austrian press council had agreed on an Austrian code of conduct for the Austrian press
, which imposes obligations by ways of self-regulation. It entails a prohibition of any discrimination based on racist, religious, national, sexual or other motives as violations of the protection of the individual. In 2002 the Austrian Newspaper Association (Verband österreichischer Zeitungen) left the Austrian Press Council, which since then only exists as so-called relict-press council (Rumpf-Presserat).
A module on language and discrimination has been introduced in the basic training of the Austrian Broadcasting Agency (Österreichischer Rundfunk) as a pilot in 2008.
Representation of persons of immigrant background in the media is poor. The Austrian Broadcasting Agency by §5 Federal Law on Austrian Broadcasting (ORF Gesetz) is obliged to ensure that a reasonable percentage of programmes is provided in minority rights languages. The programme “Home – foreign home” (Heimat fremde Heimat) is telecasting in the languages of the autochthon minorities. There is no broadcasting provided in minority languages of immigrants. 
Immigrant representation in the media is limited to independent media initiatives. In 1997 an independent radio station called Radio Africa has been founded, aiming at providing a platform of communication for migrants with a focus on African immigrants, representing the interest of African migrants in Austria and contributing to awareness raising and intercultural dialogue. Since 2005 Radio Africa operates TV programmes on the Vienna Community TV channel Okto.

 

	74
	Ensure adequately availability of electronic media in the language of national minorities
	Legislation on the Austrian Broadcasting Agency
 establishes an obligation for the Austrian Broadcasting Agency to provide for an adequate amount programmes in national minority languages. For Carinthia the Austrian Broadcasting Agency has contracted a cooperation agreement with two private broadcasting agencies using their transmission capacities for 8 hours daily radio programme in Slovene. Additionally 1 more hour Slovene and 1 hour bi-lingual radio programmes per week are sent via the ORF owned Radio Kärnten. A daily 55 minute magazine on Radio Kärnten has been cancelled in 2003.

Regarding other national minorities programmes are very marginal and do not fulfil the obligations adequately. The programmes provided in particular do not meet the requirements imposed by the European Council Conventions,
 In their recommendations for Austria the Committee of Ministers of the EC
 in 2005 recommended to “increase radio broadcasting in Burgenland-Croatian and Hungarian and television broadcasting in Burgenland-Croatian, Slovene and Hungarian”. Reacting to an audience complaint in summer 2008 the Austrian Broadcasting Agency was tasked to introduce mother-tongue programmes in Vienna and Styria. Furthermore the ORF is reported to plan radio and television broadcasting in Czech and Slovak from the Burgenland. This only just might fulfil the specific legal obligations but would not constitute a functional and forward-looking mother-tongue media supply. The Roma national minority with only 15 minutes of weekly regional radio programme and the Hungarian minority with 5 minutes a day plus 30 minutes a week regional radio programme and 6 yearly 25 minutes television regional magazines are the most disadvantaged groups in terms of mother-tongue broadcasting programmes. Plans to suspend media-wave senders and to reduce transmitting time of the inter-cultural TV programme “Home – foreign home” (Heimat fremde Heimat)” are signals that will contribute more to a deterioration in the near future than to improvements. 


	
	Ensure public service adequately caters for needs of all minority groups that compose Austrian society incl. groups other than national minorities
	Constitutional Court rulings on place name signs

Introductory remark regarding the role of Austria’s Constitutional Court in legislation

In evaluating the interplay between Constitutional Court rulings and the steps taken by legislative bodies regarding bilingual place name signs in Austria, it is important to bear in mind their respective competences. The Austrian Constitutional Court (henceforth: the Court) is vested with the power to rescind norms. In this sense, the Court functions as a “negative legislator”. In contrast, the Court is not competent to prescribe new legislation. The influence of the Court’s rulings on future legislation is thus indirect, with the legislative bodies being well advised, but not legally bound, to pay regard to reasons for specific norms having been repealed as illegal by the Court in the past.

The “place-name sign ruling” of 2001

In this overview, events beginning from the crucial 2001 “place-name sign ruling” of the Court are included for ease of presentation of subsequent developments.

As it is well known from the discussion about ethnic minority rights and bilingual place name signs, Austrian law does neither recognize an individual subjective right to bilingual place name signs, nor do ethnic groups have a possibility to claim the enforcement of a group right to bilingual place name signs collectively. This lack of straightforward legal means for the enforcement of the constitutional right of ethnic groups to bilingual topographic inscriptions is circumnavigated by exploiting the role of place name signs in road traffic law. Place name signs indicate the boundaries of built-up areas (Ortsgebiet), where the default speed limit is 50kph, in contrast to open roads, where the default speed limit is 100kph. In 2001, the Court considered a complaint challenging a speeding ticket issued for speeding in the area of the Carinthian municipality called Sankt Kanzian in German and Škocjan in Slovenian. The place name sign in question then was and still is in German only. Abstracting away from legal details, the application argued that the speeding ticket had no valid legal basis because of the monolingual place name sign violating the constitutional requirement of bilingual place name signs in areas with mixed population (as laid down in Art 7 No 3 of the State Treaty of Vienna, which is of constitutional standing). Thus, according to the complaint, the boundary of the built-up area had not been properly published and therefore the 50kph speed limit for built-up areas had not been in force. The Court eventually turned down the complaint in the specific case.

However, on this occasion, the Court ex officio assessed the constitutionality of the relevant provisions in the Ethnic Group Act (Volksgruppengesetz
) and the Topography-Decree for Carinthia (Topographieverordnung Kärnten
) which at the relevant time formed the legal basis for bilingual place name signs in the federal province of Carinthia. The Ethnic Group Act had based the threshold for bilingual place names at a minority population of at least 25 per cent. The list of bilingual place-names in the Topography-Decree had been based on this threshold, which did not include Sankt Kanzian / Škocjan. The court pronounced the provisions in question unconstitutional because it found the threshold too high, arguing that already 10 per cent constituted a proportion of the population high enough to consider the population mixed. The provisions in question were consequently rescinded.

Ever since, there has been an expectation for new legislation based on a threshold closer to the ten per cent lower limit endorsed by the Court to be adopted. However, this expectation has not yet been fulfilled, as a broad political consensus on the issue is regarded as desirable, but has not been achieved during the seven years that have elapsed since the “place-name sign ruling”.

Topography-Decree and temporary direct applicability of the State Treaty of Vienna

The Court conducted several comparable proceedings regarding speeding tickets and place name signs. These rulings concern the constitutionality/legality of specific monolingual place name signs and their legal basis at different moments in time.

One such procedure led to the rescission of the entire Topography-Decree for Carinthia in its 2002 version.

The Court ruled that, as long as the (old) Topography-Decree was still in force, i.e. before the rescission became effective, Art 7 No 3 of the State Treaty of Vienna was not directly applicable.
 The Court also found that after the rescission had become effective, and in the absence of a new government decree on bilingual topographic inscriptions, district authorities were required to apply the State Treaty of Vienna directly and thus obliged to put up bilingual place name signs in areas with more than 10 per cent of the population belonging to the Slovenian minority.
 The Court continued this line of jurisdiction and found that the direct applicability of the State Treaty ended after a new Topography-Decree had entered into force in 2006.

It is important to understand that when the legal situation changes in between the time a complaint against a speeding ticket refers to and the time the Court ruling is passed, the Court can only adjudicate with regard to the old legal situation. The Court has pronounced a number of monolingual place name signs illegal under the old legal situation (Rückersdorf
; Buchbrunn
; Grabelsdorf
; Bad Eisenkappel
; Mökriach
; Edling
; Loibach
; Hundsdorf, Mühlbach, Dellach
; Sittersdorf
; Eberndorf
; Hart
; Sankt Jakob im Rosental
; Maria Elend
).These rulings have no direct consequences under the new legal situation, i.e., they do not legally bind the authorities to change the monolingual place name signs. However, the Court can safely be assumed to come to similar conclusions if confronted with the same place name signs under the new legal situation once more.

So far, the Topography Decree 2006
 itself has not been the subject of scrutiny for its constitutionality by the Court. The vast majority of the place names mentioned above is not included among the place names for which the Decree foresees bilingual place name signs (the two exceptions being Edling and Hart). This strongly suggests the Court would find the Decree illegal for the same reasons as the individual monolingual place name signs.

Reactions to Court rulings evading the intended consequences

In December 2005, the Court passed a ruling on illegal monolingual place name signs based not on old legislation but on legislation in force at that time.
 The competent local authorities were thus required to change the illegal monolingual place name signs of Bleiburg and Bleiburg-Ebersdorf. Instead of bilingual place name signs being put up, the monolingual signs were moved by a couple of meters. The Court found that illegal, as once again the provisions of the State Treaty of Vienna regarding bilingual place name signs, which at that time were directly applicable, had been violated.
 In reaction to this second ruling, the monolingual place name signs were supplemented with small additional plaques carrying the Slovenian place names Pliberk and Drveša vas. The plaques were about the size of a license plate. The Court subsequently found this illegal, arguing that bilingual place name signs have to carry the place names in both languages in an equal manner.
 A similar ruling concerned a small Slovenian plaque added to a German sign for Schwabegg / Žvabek replacing a full size bilingual place name sign which had only been put up in 2005.
 The small additional plaques are now screwed directly onto the place name signs rather than to the frame below them.



	77
	Improve monitoring systems by collecting relevant information broken down by religion, language nationality and national/ethnic origin to better assess situation (also consider gender dimension)
	Since the amendments of the Criminal Code in 2004 the legal provisions prohibiting trafficking in human beings are formulated according to the definition of the Protocol to prevent, suppress and punish trafficking in persons, especially women and children, supplementing the United Nations Convention against transnational organized crime and cover therefore all forms of trafficking. Currently the only officially recognized organisation for assistance to victims of trafficking in women and girls “LEFÖ-IBF” will be entrusted with the task to take care of victims of human trafficking on a nationwide basis. With regard to victims of child trafficking the Working Group on Child Trafficking under the Task Force on Human Trafficking holds that there is no nationwide uniform approach regarding national coordination or care and support concept for victims of child trafficking in line with international standards. 

In its latest concluding observations of October 2008 the Committee on the rights of the child
 states that a nationwide policy on coordination, care and support for child victims of sale needs to be created. In addition Austria should ensure that support services with specifically trained staff are systematically made available to child victims of sale and trafficking from abroad, and ensure that the best interests of the child is the primary consideration in the case of a decision to repatriate a child.
Victims of trafficking can be granted ex officio a humanitarian residence permit according to Section 72 para. 2 of the Residence and Settlement Act which can be issued for at least 6 months. With this permit victims should be able to follow their civil claims and testify in criminal proceedings. An internal decree issued by the Ministry of Interior states that the humanitarian residence permit can be granted also in case the victim is not willing to cooperate with law enforcement or to testify due to the personal situation of the victims. As indicated in Rec. 36 the Austrian Constitutional Court considered the lack of a right to apply not to be in accordance with the rule of law and Art. 8 ECHR. Since there is no right to the residence permit no reasons of refusal are given and there is no right to appeal. Since the Council of Europe Convention on Action against Trafficking in human beings entered into force Austria as a party  is obliged to offer the right to residence in at least one out of two cases, owing to the personal situation of the victim and/or in case of cooperation with the competent authorities in investigation or criminal proceedings. (Art. 14)

	86
	Establishment of an independent body with powers to investigate individual complaints of human rights violations on part of the police incl. acts of racism and racial discrimination
	There are two authorities responsible for investigating criminal offences committed by police officers. None of them can be considered an independent body.

Situated in the Federal Ministry of the Interior the Büro für Interne Angelegenheiten (BIA, Office for Internal Affairs) is responsible, among other duties, for investigating criminal allegations against members of the Austrian police force. The office is independent and not bound to any directives, however only due to a decree by the Ministry itself. The BIA is a department of the Ministry of the Interior and mostly consists of former police officers, who applied for the job voluntarily.

The second authority is the Büro für Besondere Ermittlungen (BBE, Office for Special Investigations) within the Viennese Police Department. It is responsible for investigations against police officers from this department. There are no legal provisions guaranteeing its independence.

Both offices report their investigations to the department of public prosecution (Staatsanwaltschaft) and may be ordered to gather evidence. Although the department of public prosecution is responsible for the initiation of criminal proceedings, the BIA and the BBE may influence the decision with the result of their investigations. The department of public prosecution is not independent and is bound to instructions by the Ministry of Justice.

The BIA and the BBE may act independently but due to their organisational status this independence cannot be guaranteed. Furthermore, victims are not able to engage in the way their cases are handled by the BBE, the BIA and the department of public prosecution.

Furthermore, it is still possible for victims of human rights violations to approach the Unabhängigen Verwaltungssenat (UVS, Independent Administrative Tribunal). Complaints aim at the supervising police authority and can lead to a decision stating the unlawfulness of the police action concerned but do not provide the victim with any kind of compensation. A decision does not have any consequences for the police officers responsible for the human rights violation. 

Although the complaints procedure is available to all victims of police violence and racist discrimination it is only advisable to approach the UVS if there is solid evidence. In case of the dismissal of the complaint the complainant has to bear the cost of the proceedings (up to € 1,000). It is not possible for the victim to apply for legal help or a lawyer provided by the state. There is also a certain risk of victimisation when complaining (e.g. false allegations like resistance to law enforcement officials).

	87
	Condemn publicly and unequivocally any manifestations of racist or racially discriminatory behaviour in part of the police
	There are rarely any public statements regarding the manifestation of racism within the police corps. The problem of racial discrimination is not a topic the police authorities comment on in public.



	
	Make clear publicly and at a high level that manifestations of racism shall be promptly and thoroughly investigated and punished
	When racist incidents are made public the Ministry of the Interior and high police officials often assess these reports as false allegations and publicly absolve the respective police officers of any criminal offences even before the case is investigated thoroughly by the competent authorities. Even if cases of police violence are proven right, there is a chance that government officials will try to somehow legitimise the incidents by publicly announcing the victim’s criminal record or drug abuse, as happened in the cases of Bakary J. and Seibane Wague.

In Vienna there might be some change however regarding to how individual cases of police violence and discriminatory behaviour of police officers are treated. Since Karl Mahrer, Polizeikommandant (police commander) in Vienna, has been in charge, cases of racism that are brought to his notice are given a high priority and police officers involved may also be suspended or assigned to office work until the case has been investigated thoroughly.

Nevertheless, there are no severe consequences for police officers even if the investigations revealed racially discriminatory behaviour.

In the case of Bakary J. the four police officers who were convicted of torture and sentenced to 6 and 8 months on probation are still members of the police force, however assigned to office work. Further disciplinary measures merely included fines. However, the verdict of the disciplinary commission was overruled by the Verwaltungsgerichtshof (Administrative Court) in October 2008. The disciplinary commission is now ordered to revise their verdict and to tighten the punishment of the police officers.

	88
	Ensure that national legislation concerning identity checks and national and international standards on protection from arbitrary arrest and detention are strictly abided by irrespective of a person’s backgrounds 
	

	
	Introduce system of registration in connection with police checks that enables individuals to document how frequently they are checked
	

	89
	Implement all recommendations by the HRAB concerning

· use of racist language by law enforcement officials

· detention of women and minors in view of deportation
	


	90
	Continue efforts in providing initial and on-going training to law enforcement officials in 

· human rights

· non-discrimination

· policing in a multicultural society
	

	91
	Adequate representation of members of minority groups in police – identify barriers and overcome them
	Wien braucht Dich – Polizisten mit Migrationshintergrund (Vienna needs you – policemen with a migrant background)

The Viennese police started a recruiting campaign aiming at Austrian nationals of migrant background 
. About one per cent of the 6,000 policemen/-women currently have a migrant background. There number should be increased in order to integrate diversity of society into the organisational structure of the police. Their experiences and competencies are seen as useful in order to ensure better access to the migrant population. Until July 2008, about 170 migrants had been registered as applicants
.

	96
	Political parties should emphasise positive contribution made by different minority groups to Austrian society, economy and culture
	Especially during election campaigns discriminatory statements are perpetuated, connections between the number of asylums seekers and the crime rate as well as between migrants and the number of people abusing the welfare system etc. are established.

The following links show some of the worst election posters of the Freedom Party (FPÖ) and the Future Alliance Austria (BZÖ):

Blauer Mut statt Zuwandererflut (FPÖ)

Wir säubern Graz (BZÖ)

http://www.oesterreichnews.de/anti-islam-und-auslaenderwahlkampf-in-graz
Duell um Wien

Daham statt Islam

Nationalratswahl 2008

http://www.hcstrache.at/08/?id=48#
Österreich zuerst

http://www.hcstrache.at/downloads/08,3313352806,0926.pdf


	
	Political parties should take a firm stand against any forms of racism, discrimination and xenophobia
	Just recently, the Freedom Party nominated Martin Graf, member of a right wing extremist fraternity, as third president of the National Council. His nomination was justified by several other parties by the tradition that the party coming in third was granted the right to nominate a candidate for the office of the third president. He received 109 of 156 valid votes of the MPs and took office on 28.10.2008. The Greens were the only representatives in Parliament clearly opposing his nomination and election.



	
	Annual debate in Parliament on racism and intolerance should be instigated
	Such a debate is not taking place.

	97
	Adopt ad hoc measures targeting the use of racially inflammatory or xenophobic discourse by exponents of political parties
	The City of Graz has tasked the Human Rights Advisory Board of the City of Graz with a human rights monitoring of the election campaign. The monitoring used linguistic, social-science and legal methods and gave summary assessments of election campaign materials and statements under the motto “No election campaign at the expense of human beings”.
 However, no sanctions resulted from the monitoring.



	101
	Detention of asylum seekers used as last resort
	The entry into force of the Fremdenrechtspaket 2005 led to a sharp increase in the detention of asylum-seekers due to the introduction of Sec. 76(2)4 Fremdenpolizeigesetz [Aliens Police Act] allowing the detention of asylum-seekers solely on basis of the assumption that Austria is not responsible for the determination of refugee status. Even though heavy criticism has been raised by the Menschenrechtsbeirat [Human Rights Advisory Board]
, UNHCR and NGOs, the provision has not been abolished yet.

	
	Discontinue practices separating members of families of asylum seekers
	As a rule, children and adults are to be detained separately. Parents and children should be detained together except it is not to their best interest.
 However, due to the principle of separate detention, minors are occasionally kept in solitary confinement.

	
	Ensure adequate reception standards through provision of professional services in reception centres
	Severe restrictions to the economic sectors, administrative obstacles, and the remoteness of accommodation centres make participating in the labour market almost impossible for asylum seekers.

	
	Provide specialised assistance to unaccompanied minor children and do not accommodate them in reception centres
	Specialised shelters for unaccompanied minors (‘Clearingstellen’) exist; but age determination often conducted “in a strange way”.

	103
	Abolish provisions jeopardising right to seek asylum and the principle of non-refoulement
	Accelerated asylum procedures are still in existence and it is not ensured that asylum seekers can stay during the whole asylum procedure on Austrian territory. It is still prohibited to produce new facts in the appeals procedure.

Additionally, due to the provisions allowing for detention of asylum-seekers right after crossing the border (before really applying for asylum), the right to seek asylum is endangered (Sec. 76 (2) 4 FPG).

Legal counselling of Caritas Tyrol was closed down in October 2008 as the Minister of the Interior withdrew financing.

	108
	Establish a legally enforceable right to federal care for indigent asylum seekers
	On 1 May 2004, an agreement on Grundversorgung
 between the federal state and the provinces entered into force. However, if federal care is denied there exists no efficient legal procedure; divergences between provisions of provinces.

	
	Mayors should not be allowed to oppose the establishment of accommodation facilities for refugees in their municipalities without legitimate reason
	“expulsion” of supposedly “criminal asylum seekers” from Carinthia; Governor of Carinthia ‘expelled’ supposedly criminal asylum seekers – without legal base (according to the Grundversorgungsvereinbarung zwischen Bund und Ländern the asylum seekers which are zugewiesen to a province have to stay there until end of aslyum procedure.
In the course of the election campaign for the parliamentary elections in September 2008, several politicians requested accelerated expulsion procedures of criminal asylum seekers/refugees (not only from Carinthia but Austria) .

procedures of arrested asylum seekers have to be finished within three months in any case.

	110
	Refrain from generalisations and stigmatising remarks concerning asylum seekers or specific groups of asylum seekers
	Debate about “criminal asylum seekers” in 2008 (including Minister of the Interior); governor of Carinthia opened a so-called 'Sonderanstalt für Asylwerber' [special accommodation] for assumedly “criminal asylum seekers” in the mountains; 
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