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EDF preliminary comments to the Article 13 draft directive

1. Introduction

In general we find the directive suffers from lack of ambition given possibilities within the current political and legal context (UN Convention on the rights of persons with disabilities, legislation adopted in many member States), in particular in the area of disability.

Some provisions are introduced which pose important restrictions on the right to equality and non discrimination for persons with disabilities. Some are clearly in contradiction with the UN Convention and the Charter of fundamental rights, and well beneath national legislation existing in several EU countries. 

Wording is unclear and leaves room to interpretation. Some new legal concepts are introduced but are not defined. There are also some contradictions in the text. There is a risk to have a text implemented through national and European rulings, which may not always be the most progressive.

Finally we regret that important issues for persons with disabilities are left out.

Unless some changes are made, the proposal will probably not create new rights for persons with disabilities, even for countries which have a limited coverage of non discrimination law.

2. Specific issues

Article 2, 7 - Concept of discrimination - insurance

According to the article 12 of the UN Convention: “Subject to the provisions of this article, States Parties shall take all appropriate and effective measures to ensure the equal right of persons with disabilities to own or inherit property, to control their own financial affairs and to have equal access to bank loans, mortgages and other forms of financial credit, and shall ensure that persons with disabilities are not arbitrarily deprived of their property”. Article 25 on health also states: “Prohibit discrimination against persons with disabilities in the provision of health insurance, and life insurance where such insurance is permitted by national law, which shall be provided in a fair and reasonable manner”.

Access to insurance, banking, or credit is often a precondition to own property or its own means of transportation which is a critical mean to participate in social and economic life. Despite this, disabled people are still often denied access to insurance and banking on the basis of a presumption of increased risk.  The calculation of risk is based on a misperception of disability, and stating that such calculations are acceptable when based on “relevant and actuarial statistical data” will only justify discrimination in access. In addition such calculations are not transparent.

We insist that access to insurance should not be limited on the basis of disability; Increase of premium based on disability is unacceptable for a disadvantaged group in society, such as persons with disabilities. The widely construed escape clauses of Article 2.7 mean in practice denial of access to insurance. We do not see why, if any, the risk could not be shared among all insured persons. 

We suggest deleting this paragraph.

Article 3 – scope - restrictions on education. 

This paragraph limits the right to access to an inclusive education for persons with disabilities, and may also limit rights to other groups included in article 13, including those not covered by this directive though future interpretative case-law. In particular this restriction is not included in the Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons irrespective of racial or ethnic origin, and establishes a very dangerous precedent.
By stating that member states are free to organise their special needs education this allows the possibility for member States to systematically direct children with disabilities (but also Roma, immigrants) to special needs schools as it is the case in some member States. In addition this leads in many cases to a lower standard education for those concerned. While EDF is not against the existence of special schools, we believe this should be a choice of the individual and their families, and not a general policy. Also this should not undermine the general goal of inclusion and stated in the Convention.
EDF believes that limited Community competencies in the field of education do not serve as a justification of an explicit exclusion of SEN (Special Educational Needs) systems from the regulatory scope of the Directive. Whereas the Communities may not be competent to regulate the content of teaching in national schools, it remains its responsibility to ensure that Member States are not exempt from the obligation to provide the most appropriate education to all people with disabilities to maximize their academic development. Absence of safeguards obliging Member States to consider inclusive education as the first option for all persons with disabilities and to undertake all appropriate measures (including reasonable accommodation) effectively nullifies the purpose of Article 3(1)(c) as far as disability is concerned.
Such provision would also be in breach of the UN Convention on the Rights of Persons with Disabilities, article 24: “States Parties recognize the right of persons with disabilities to education. With a view to realizing this right without discrimination and on the basis of equal opportunity, States Parties shall ensure an inclusive education system at all levels and lifelong learning....”  and later: “In realizing this right, States Parties shall ensure that: a) Persons with disabilities are not excluded from the general education system on the basis of disability, and that children with disabilities are not excluded from free and compulsory primary education, or from secondary education, on the basis of disability....”
Furthermore, regarding education, EDF regrets that no provisions on individualized access and support measures and choice are included in this article in line with EDF proposal: “Member States shall ensure that children and adults with a disability are not excluded from the general education system on the basis of disability and that they receive the support required, within the general education system, to facilitate their effective education and to maximise their social and academic development.

Member States shall ensure that, where needed, all disabled children and adults in education benefit from reasonable accommodations and effective individualised support measures covering their individual needs, including, among others, tuition in Braille, special equipment, special educational material, assistive educational devices, and personal assistance, and that persons who are deaf and who are sign language users are given the opportunity to receive tuition through the medium of sign language.

Member States shall ensure that, in determining which form of education or training is appropriate, the views of the person with a disability are respected. Where the person is a child or adult who is unable to represent himself, the views of their parents, guardians or designated advocates will be considered as a significant factor”. 

We suggest replacing it the first part of this paragraph with EDF proposal or deleting it altogether.

Article 4 – on Equal treatment of persons with disabilities

We welcome the fact that both the principle of reasonable accommodation and measures for access by anticipation have to be provided. However the draft directive introduces a new legal concept: “effective non discriminatory access” which is nowhere defined. 

We regret that neither the concept of universal design nor accessibility are included in the directive. It would have allowed ensuring access for all new products and services.

We also would have liked to see in addition to access and supply to goods and services also conditions for access, which are fundamental to ensure access in practice.

It is good that housing is mentioned but we do not understand why other key facilities for persons with disabilities are not mentioned like transport, information and communication technologies, structures providing access to transport, buildings where services are provided, public spaces (car parks, sports facilities...), emergency and evacuation services, facilities and procedures related to elections. Isn’t just because housing was mentioned for race equality?

The first paragraph states that measures providing access shall neither require a “fundamental alteration of the social protection, social advantages, healthcare, education or goods and services” nor require the provision of alternatives. We find such wording extremely problematic and in breach of human rights instruments. If a healthcare or education system does discriminate disabled people by the way it is organised, it has to be changed whether it requires fundamental alterations or not. How will the European Communities can be in compliance with human rights with such legislative measures?

The reference to alternatives is also confusing. Assistive technologies or special transport services may always be needed for instance for certain groups of persons with disabilities.

The definition of disproportionate burden is  problematic, as the different criteria provided are not given any weight or explanation: the size, nature or resources of the organisation, the estimated cost, the life cycle of goods and services, and the possible benefits of increased access for persons with disabilities. 

Here are just some examples:

· ICT products and services can have a quite limited life cycle. There is also a risk to exclude systematically disabled customers from promotions for instance. There are also a number of cultural events or employment fairs which are of a temporary nature.

·  Possible benefits of increased access for persons with disabilities: it is not clear on what basis and who will evaluate the benefits: the use of products by a substantial number of customers, the benefits for society in terms of participation, the fact that it does serve the needs of disabled people? Ultimately, EDF believes that in order to create real equality for persons with disabilities, accessibility must be provided prima facie, without having to prove its usefulness. Common sense, not evidence as to its quantitative benefits must guide provision of accessibility. 
·  Size and resources of the organisation: this is not necessarily a useful criterion as for instance a small company developing websites will be allowed to sell inaccessible design of websites, whether a big one will not? The same goes for somebody acquiring a website. A small shop may be perfectly accessible with only good will and no costs in a new building for instance.... 

· Cost might be irrelevant if a service or product is split among consumer users; if accessibility is ensured in the development of the product, cost is not necessarily an issue, especially if the product is sold across Europe;

The main positive point is that the directive does not limit the scope of present of future community or national law on access to goods and services, which is in most cases more advanced than this proposal.

We also regret that standards not mentioned in this article, which are fundamental to ensure a proper understanding of accessibility for providers and manufacturers, but also a proper functioning of the internal market. This is confirmed by the Communication a Single Market for 21st Century Europe”  “empowering consumers, including more vulnerable consumers with special needs or disabilities, setting rights and accessibility standards, and protecting them against risks and threats that they cannot tackle as individuals is a central goal of the consumer policy strategy. 
In its shadow directive EDF had introduced such anticipatory requirements for new services and goods, and had included also accessibility provisions in the case of substantial renovations. In addition an annex had been developed with concrete timetable for certain goods and services in line with current regulatory and technological developments.

Furthermore a key issue like access to information for persons with disabilities is not included. There is an issue for information to be provided in alternative formats for blind, deaf or persons with intellectual disabilities at no extra costs or undue delay. It is also a precondition to access or benefit from a service.

Our main comment is that this article as drafted fails to address discrimination faced by disabled persons, and will certainly be the object of substantive case law, which might not necessarily be favourable to consumers with disabilities. 

Article 5 – positive actions

We suggest to add the following wording for persons with disabilities which is in line with article 5 on the UN Convention on the rights of persons with disabilities on non discrimination, as well as article 26 of the Charter of Fundamental rights:

“With a view to ensuring equality in practice, the principle of equal treatment shall not prevent any member State from maintaining or adopting specific measures  to prevent or compensate for disadvantaqes.....and  to ensure the independence, social integration and participation in the life of the community of persons with disabilities

There is no reference to preferential treatment which is an important issue for persons with disabilities and for elderly and young persons.

We propose the following:

“Nothing in the directive shall be construed as prohibiting preferential treatment or the taking of positive measures which are intended to cater for the specific needs of persons, or a category of persons who because of their circumstances may require facilities arrangements, services or assistance not required by persons who do not have those specific needs. Public or private providers of goods, facilities and services may impose, maintain and provided proportionate preferential fee, charge or rate in respect of anything offered to persons with a disability where the provision in question aims to compensate for a specific disadvantage experienced by those persons or to encourage the social inclusion of a substantial proportion of such persons”.
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